UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
EHSAN ELAHI

Petitioner,

- agai nst - . No. 3:02CV0789( GG
MEMORANDUM DECI SI ON

JOHN ASHCROFT, Attorney :
General of the United States,

Respondent .

Respondent has noved to dism ss the Petition for Wit of Habeas
Corpus [Doc. # 1] for lack of subject matter jurisdiction and to lift
the stay of renoval proceedings previously entered by this Court
[ Doc. # 4]. Respondent asserts that the petition fails to raise any
col orable claimof |legal error or issue of |law and should therefore

be dism ssed for |ack of subject matter jurisdiction. See Sol v.

INS, 274 F.3d 648, 651 (2d Cir. 2001)(holding that 8 2241 habeas
relief is not available to review factual or discretionary decisions
by the Imm gration Judge ("1J") and the Board of Inm gration Appeals
("BIA")). Respondent argues that the petition challenges only the
factual findings of the I1J and the BIA that Petitioner was not
credi bl e because of his vague and uncorroborated testinony and that
t here was no neani ngful evidence to support his application for

asylum Therefore, Respondent asserts that this Court nust dism ss



the petition for lack of subject matter jurisdiction.

Petitioner responds that Respondent has m scharacterized his
petition. He states that his claimis not that there were factual
errors made during the adm nistrative proceedi ngs, but rather that
his constitutional right to due process under the Fifth Amendnent was
violated due to his attorney's |ack of conpetence. Additionally, he
claims that he is under a nmedical handicap that affects his menory
and, therefore, he was unable to effectively present his own case.
Petitioner argues that the I1J's and Bl A's decisions overl ooked the
fact that his counsel (who has since been disbarred) refused to
conduct direct exam nation during the inmm gration proceedi ngs and
failed to introduce docunents that would have supported Petitioner's
claims regarding his past persecution. (Pet'r's Mem in Supp. of
Habeas Pet. at 2; Pet'r's Reply to Resp. at 4-5.)

Di scussi on

Petitioner, who is a native and citizen of Pakistan, entered
the United States on Decenber 12, 1992, on a false passport and, in
1993, applied for political asylum Followi ng a hearing at which
Petitioner was represented by counsel and at which an interpreter was
present, his application for asylum was denied by the 1IJ on January
29, 1996. On Decenber 1, 1997, the BI A denied his appeal.
Petitioner has been in the custody of INS since April 4, 2002.

On May 7, 2002, Petitioner, represented by new counsel, filed



the instant petition for wit of habeas corpus, clainng only that
his continued detention by INS and his denial of asylum are w ongful.
The petition does not nmention a violation of Petitioner's due process
rights nor claimineffective assistance of counsel. However, the
acconmpanyi ng nenmorandum which is incorporated by reference in the

petition, if construed liberally, could be read to raise an

ineffectiveness claim?! This claimis expressly advanced by
Petitioner in his opposition to the nmotion to dism ss, which states
that the ground for his habeas petition is an alleged violation of
his rights under the Fifth Amendnment caused by the ineptitude of his
| awyer during the imm gration proceedings. (Pet'r's Reply to Resp.
at 5.) There is no other constitutional claimmde.

Therefore, to the extent that Petitioner is asserting a Fifth
Amendment ineffectiveness of counsel claim that constitutional claim
is cogni zable on a federal habeas petition over which we have
jurisdiction under 28 U.S.C. § 2241. Accordingly, the motion to
di smiss is denied on that basis.

However, Respondent al so challenges our jurisdiction over this

petition based upon Petitioner's failure to exhaust adm nistrative

' I'n his acconpanyi ng menorandum Petitioner conplains that the
I J and Bl A overl ooked the fact that Petitioner's counsel refused to
conduct direct exam nation, which required Petitioner to prepare his
own case. (Pet'r's Mem at 2.) He also nentions that his attorney
has been di sbarred and di scusses the fact that his counsel failed to
provi de docunents to support his claimfor asylum 1d.
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remedies. 8 U S.C. 8§ 1252(d)(1). |In Arango-Aradondo v. INS, 13 F.3d
610, 614 (2d Cir. 1994), the Second Circuit addressed the question of
whet her an ineffective assistance claimbased on a failure to present
evidence nust first be raised with the BIAin a notion to reopen.

The Court held that, although the BI A does not have the authority to
adj udi cate constitutional issues, the BIA can reopen the proceedi ngs
to allow a petitioner to supplenent the record in appropriate cases.
Consequently, the Court held that the petitioner was required to
raise his claimin the first instance with the BIA since it involved
procedural errors correctable by the adm nistrative tribunal. [d.
The Court then addressed the question of whether the exhaustion
requirement is "jurisdictional or sinply prudential.” 1d. Noting a
split in the circuits on this issue, the Second Circuit sided with
those courts that have held that the failure to nove to reopen does
not preclude jurisdiction because notions to reopen are

di scretionary, rather than a remedy of right. [d. (citing Rhoa-

Zanora v. INS, 971 F.2d 26, 31 (7th Cir. 1992), cert. denied, 507

U S. 1050 (1993)). Nevertheless, froma "prudential" standpoint, the
Court held that ineffectiveness clainm should be decided by the Bl A
in the first instance so as to avoid any premature interference with
t he agency's processes and to afford the parties and court the
benefit of the agency's expertise. 1d.

Subsequently, in Rabiu v. INS, 41 F.3d 879, 882 (2d Cir. 1994),




the Court addressed the exhaustion requirenent in a case where the
petitioner was asserting an ineffectiveness claimbased upon his
counsel's failure to neet a deadline set by the IJ for filing an
application for a discretionary waiver under the Inm gration and
Nationality Act ("INA") 8 212(c). Respondent argued that petitioner's
failure to raise this in his BIA appeal barred consideration of his

claim The Second Circuit, citing Arango- Aradondo, reiterated that

this was not a jurisdictional bar. Because this argunment had been
presented in a brief filed with the BIA after its decision on appeal
but before it ruled on the nmotion to reopen, the Court held that the

prudential concerns raised in Arango-Aradondo were not present

Therefore, the Court proceeded to consider the ineffectiveness claim
In the instant case, it does not appear that a notion to reopen
was ever filed with the BIA nor that the issue, framed in terms of a
due process claim was ever presented to the BIA. However, what is
clear fromthe BIA' s decision is that the grounds now asserted by
Petitioner for his ineffectiveness claimwere presented and
considered by the BIA. The Petitioner argued before the BIA that the
I J did not fully consider or appreciate his medical condition. (BIA
Dec. at 2 &n.2.) The BlIA also discussed counsel's failure to
conduct direct exami nation as well as his failure to present
supporting docunentation. (BIA Dec. at 2). Therefore, like the

situation in Rabiu, the prudential concerns that were present in



Ar ango- Aradondo are not present here, and we will consider

Petitioner's ineffectiveness claimin connection with this habeas
petition.

Turning to the nerits of Petitioner's constitutional claim the
record of the hearing reflects that although Petitioner's counsel did
not conduct any direct exam nation of Petitioner regarding the
reasons for his seeking asylum he did question Petitioner on direct
about his nedical condition for purposes of establishing his
conpetency to testify. (Hr'g Tr. at 18-22, 24-29.) He also
i ntroduced as an exhibit Petitioner's request for asylum which had
been prepared four years earlier? and which contained a detail ed
addendum setting forth the reasons Petitioner sought asylum At the
hearing Petitioner twice swore that the addendum was true and
correct. (Hr'g Tr. at 17 & 29.) Fromthe transcript, it appears that
counsel made a deliberate decision to waive direct exam nation so
that he could rely on the asylum request and addendum \When
guestioned by the 1J if he was waiving direct, he responded: "Yes.
Okay. It's already in as Exhibit No. 2 [the asylum application]."
(H'g Tr. at 29.)

Addi tionally, contrary to Petitioner's assertions, counsel questioned

Petitioner at length on redirect concerning the grounds for his

2 The three-year delay was occasioned by Petitioner's nedical
treatnent. (Oral Dec. of |1J at 6.)



asylumclaim (Hr'g Tr. 36-51.) Counsel elicited testinmony from
Petitioner regarding his party nmenbership in the Pakistan Peopl es
Party ("PPP"), why he | eft Pakistan, about beatings and arrests by
the police of PPP political workers, his own arrests for political
reasons, the work that he did for the PPP, the political situation in
Paki stan as of the date of the hearing, Petitioner's fears and his
famly's fears for his safety, information about the opposition party
that was in power, his involvenent in the 1990 el ections in Pakistan,
and how nenmbers of the PPP had been arrested on fal se charges and
were released only after bribing the police. (H'g Tr. 36-53.)

The Second Circuit has held that deportation proceedings are
civil, not crimnal, proceedings, and in order for a petitioner to
prevail on a claimof ineffective assistance of counsel, he "nust
show that his counsel's performance was so ineffective as to have
i npi nged upon the fundanental fairness of the hearing in violation of

the fifth amendnent due process clause.” Saleh v. United States

Dep't of Justice, 962 F.2d 234, 241 (2d Cir. 1992). "In order to

show a deprivation of fundanental fairness, [Petitioner] nust allege
facts sufficient to show (1) that conpetent counsel would have acted

ot herwi se, and (2) that he was prejudiced by his counsel's

performance."” Rabiu, 41 F.3d at 882 (internal quotations and
citations omtted). "A review ng court uses its own judgnent to
det erm ne whet her an attorney's conduct was ineffective." |d.



Qur review of the hearing transcript indicates that
Petitioner's counsel's performance was not so ineffective as to have
i npi nged upon the fundanental fairness of the hearing. Counsel
i ntroduced and relied upon the asylumpetition with its detail ed
addendum He al so conducted an extensive exam nation of Petitioner,
al beit on redirect. Although there was a dearth of docunentary
evi dence introduced to support Petitioner's clainm of persecution, it
is not at all clear that such docunentary evidence exists or that it

woul d have affected the outconme. See Mezrioui v. INS, 154 F. Supp.

2d 274, 280 (D. Conn. 2001)(holding that in order to make out the
"actual prejudice" prong for an ineffective assistance claim
petitioner nmust make a prima facie showi ng that he woul d have been
eligible for the relief sought and that he could have made a strong
showi ng in support of his application). As the BIA noted in its
deci sion, Petitioner's testinmony did "not suggest that he was either
so prom nent or his conduct so conspicuous that he would be sought
out for harmeven now " (BIA Dec. at 2.) Mor eover, as Petitioner
points out (Pet'r's Reply to Resp. at 5), the IJ relied on the State
Departnent's Report, which indicated that any basis for fear of

m streatment on account of nmenbership in the PPP was | ess than
credible, particularly since the elections, when the "PPP took over
the prime mnistership and other strong positions in the

| egislature.” (1J Oral Dec. at 11.) Thus, Petitioner has made no



showi ng that he woul d have been eligible for asylum had his counsel
i ntroduced docunentary evidence to support his testinony.

In response to the nmotion to dism ss, Petitioner raised the
argunment that his fear of future prosecution should be judged by
today' s standards and not those of six years ago (when the hearing
took place). (Pet'r's Reply to Resp. at 5.) To the extent that
Petitioner m ght now be able to show that he is entitled to asylum
based on a change in conditions in Pakistan since the hearing in
1996, we note that INA 8 208(a)(2)(D) of the Inmgration &
Nationality Act, 8 U S.C. § 1158(a)(2)(D), provides that successive
asylum petitions may be considered "if the alien denonstrates to the
sati sfaction of the Attorney General . . . the existence of changed
conditions which materially affect the applicant's eligibility for
asylum . . ." See also 8 CF.R § 208.4(a)(4)(defining "changed
circunmstances"”) and 8 CF.R 8§ 3.2(c)(3)(ii)(stating that the 90-day
time limtation for filing a nmotion to reopen does not apply to
notions to reopen proceedings to reapply for asylum based on changed
circunstances). Obviously, whether Petitioner is entitled to asyl um

based upon changed conditions is an issue we are not authorized to

address. See Najjar v. Ashcroft, 257 F.3d 1262, 1281 n.8 (1llth

Cir.), reh'g denied and reh'g en banc denied, 275 F.3d 1085 (11th

Cir. 2001).

Concl usi on




Acccordi ngly, Respondent's Mdtion to Dism ss for |ack of

subject matter jurisdiction is DENIED [Doc. # 4]. The Petition for
Wit of Habeas Corpus is DENIED [Doc. # 1]. The Stay of Deportation
is LIFTED [Doc. # 3]. The Clerk is directed to enter judgment

accordingly and to close the file.

SO ORDERED.

Dat e: October 28, 2002.
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL
United States District Judge
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